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Abstract

The Organisation for Economic Co-operation and Development (OECD) Policy Framework for Investment
(PFI) contains recommendations and best practices in 12 investment-related policy areas, and is widely regarded
as the world’s most comprehensive and authoritative instrument on international investment regulation. The
topicality of PFI recommendations for OECD members and other countries, including Russia, is dictated by
competition in international investment markets. The instrument’s implementation can significantly boost a
national jurisdiction’s attractiveness to investors and thus increase its economic competitiveness.

The experience of the BRICS countries as large developing economies involved in collaboration with the
OECD could be of great value from the standpoint of PFI implementation in Russia.

This article examines investment policies of Brazil, India, China and South Africa from the perspective
of PFI recommendations. The analysis is organized around four major themes: the general characteristics
of investment regimes and investment stimuli, national investment regulation regimes, trade policies and
overcoming structural limitations. The analysis forms the basis for recommendations to improve the investment
policy regime in Russia.
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Introduction

Despite the postponement of activities related to the accession process of the Rus-
sian Federation to the Organisation for Economic Co-operation and Development
(OECD) following the decision of the OECD governing council on 12 March 2014
[OECD, 2014b], accession remains one of the long-term priorities of Russia’s foreign
policy. According to the Initial Memorandum submitted to the OECD in June 2009,

! The editorial board received the article in January 2017.
The research was carried out within the framework of the RANEPA research project “Comparative study
of BRICS member countries and Indonesia approaches to OECD instruments implementation” (2017).
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Russia made several commitments to implement the norms, standards and instruments
of the Organisation across 16 policy areas.?

The OECD Policy Framework for Investment (PFI) is a compendium of recom-
mendations and guiding principles on 12 investment-related issue areas, including in-
vestment regimes, finance, fiscal policy, trade, competition, human resource develop-
ment, corporate governance and more. The primary objective of the PFI is to foster the
creation of a favourable investment and business environment to provide appropriate
conditions for private investment mobilization. PFI recommendations are designed to
be implemented by government agencies domestically by fostering a favourable invest-
ment climate and business environment, and externally through participation in in-
ternational investment agreements, development and implementation of international
standards, as well as through interaction with other states on countering crime and
corruption [OECD, 2015].

The relevance of the PFI for the OECD and other countries, including Russia, is
primarily determined by competition in the global investment market. The implemen-
tation of PFI provisions, representing best practices in the field of investment policy,
can boost the attractiveness of national jurisdictions for FDI thereby increasing the
overall competitiveness of any country’s economy. China set the adoption of a com-
monly accepted set of rules for global investment policy as one of the priorities for
its G20 chairmanship. As a result, the G20 Guiding Principles for Global Investment
Policymaking were approved at the 2016 Hangzhou summit. This document largely
reflects the contents of the PFI’s “horizontal practices” — the basic principles for im-
plementing investment policy according to the OECD.

An important first stage of the practical implementation of OECD instruments
is the analysis of the experience and best practices of other states. The experience of
large non-OECD developing economies with implementation of the PFI provisions
into their national legislations and law enforcement structures is of particular interest
to the Russian Federation.

In order to identify best practices and develop recommendations for their applica-
tion in Russia this article attempts to undertake a comparative analysis of the invest-
ment-related policies of the BRICS across four main issue areas: investment regimes
and efforts to promote investment, national regulatory regimes, trade policy measures
directly related to investment and BRICS countries’ actions aimed at overcoming
structural limitations to the investment climate such as inadequate infrastructure de-
velopment, regional disparities and inequality.?

Given the long-term orientation of the PFI provisions and the occasional updates
made to them, the implementation of this instrument should be assessed as an ongoing

2 Plan for the legislative work to bring Russian legal framework in line with the OECD standards.

3 A short review in this article is based on the preliminary results of the “Comparative study of BRICS
member countries and Indonesia approaches to OECD instruments implementation” study conducted by the
RANEPA CIIR in 2017.
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process. This article considers country actions that have influenced the evolution of
national investment climates in their current state.

PFl Implementation in the BRICS Countries

An independent review of investment policy based on the provisions of the PFI is the
first stage of PFI implementation. These reviews represent some of the most compre-
hensive sources of data on countries’ investment environments. Among the economies
analyzed in this article, only China and India underwent the review process (in 2008
and 2009 respectively), while Brazil and South Africa have not yet done so. A review
on Russia was released in 2008 [OECD, “OECD Investment Policy Reviews,” 2009].

Since 2009, the OECD and the United Nations Conference on Trade and De-
velopment (UNCTAD) have been monitoring the investment measures of G20 coun-
tries. Further, UNCTAD conducts an independent analysis of investment policy in the
framework of the Investment Policy Monitor [“Investment Policy Hub,” s. a. ]|. These
studies are important sources of information on the investment measures of countries
considered in this review. In addition, this study employs data from the BRICS coun-
tries’ authorities, as well as from independent sources such as the media, business as-
sociations, consulting agencies and multinational corporations.

China

In general, the investment policy of China is characterized by a high degree of
flexibility, balancing the interests of domestic business and the objective of attracting
foreign capital and technology to fuel economic growth.

In many sectors of the economy, persistent and significant restrictions are justi-
fied by considerations of national security. According to UNCTAD and OECD invest-
ment policy studies, during the monitoring period China adopted six measures directly
aimed at ensuring national security. Chinese leadership considers the military industry,
large machine and machine tool building, infrastructure and transportation, energy
and mineral resources extraction, agriculture and high-tech industries to be the most
sensitive, and prohibits any foreign activities in these industries [OECD, 2016].

State control, motivated by the interests of state security, is not weakening. On
1 July 2015, the National Security Law came into force. One of its provisions regulates
the establishment of a state oversight mechanism with a mandate to verify the compli-
ance of foreign companies and investors with the national security regulations of the
PRC [China Law Translate, 2015].

Although China’s investment regime is characterized by a large number of restric-
tions in comparison with the country’s main trading partners, measures to gradually
liberalize the investment environment are also being implemented. The monopoly
power of state-owned companies is gradually declining as exclusive access to factors of
production is being reduced through government efforts to increase effectiveness and
transparency [U.S. Department of State, 2015].
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On 19 November 2015, the Ministry of Industry and Information Technology of
the People’s Republic of China issued a decree removing restrictions on foreign owner-
ship of information and communications technology (ICT) companies. On 3 Septem-
ber 2016, the National People’s Congress abolished the requirement to obtain approval
for the establishment of and changes to foreign invested enterprises by a nation-wide
filing system. For investors, the need to obtain approval of the Ministry of Commerce
or its regional bodies was lifted except for investment in enterprises from the “black
list” [Ministry of Commerce of China, 2016].

In February 2014, the Chinese Ministry of Commerce issued a resolution altering
the procedure for considering mergers and acquisitions in relation to enterprises with a
relatively low aggregate market share. The implemented rules allow the country’s anti-
monopoly authorities to apply a simplified procedure for reviewing and resolving such
cases [WTO, 2016a].

China’s trade and investment policy is regulated within the framework of the five-
year plans of the central government, sectoral and regional five-year plans, as well as
catalogues of measures containing specific actions to achieve the government-set ob-
jectives. The Chinese leadership has repeatedly stated its readiness to continue liberali-
zing the trade regime in keeping with the principles of the multilateral trading system in
the context of the transformation of the country’s economy [WTO, 2016a].

Nevertheless, given the specific economic conditions of the PRC and the require-
ment to minimize structural risks to the country’s economy, China retains a strict regu-
lation policy regarding foreign trade and investment activities. Foreign investments are
“channeled” by the government to those sectors that, in its opinion, need it the most.

China has been a member of the World Trade Organization (WTO) since 2001.
The country cooperates with the WTO on a regular basis, providing notifications, as
well as using the appropriate WTO tools to achieve its policy goals. Nevertheless, ac-
cording to the WTO trade policy review, there were instances when China failed to
properly notify the Organization of its actions, especially with respect to updating rele-
vant laws and regulations, creating new regulatory bodies and introducing new proce-
dures [WTO, 2016a].

According to WTO data, between June and October 2016, China did not introduce
new protectionist measures [WTO, 2016a]. Nevertheless, the country supports an ex-
tensive list of goods subject to various kinds of import restrictions [ MOFCOM GACC,
2015]. This catalog is issued annually by the Ministry of Commerce and the Main Cus-
toms Administration of China.

The PRC pursues policy aimed at simplifying trade procedures. In 2009, the gov-
ernment launched a pilot program of reforms in this area, which was extended in 2012
to the whole country. Within the framework of this program, enterprises engaged in
foreign trade activities were classified into three groups according to the degree of their
compliance with the customs regulations: “authorized enterprises,” or Authorized
Economic Operators (having access to a simplified procedure for customs control),
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“enterprises of general integrity” and “dishonest” enterprises (to which strict proce-
dures of customs control apply) [WTO, 2016a].

The goals of overcoming structural limitations, including in the areas of hu-
man capital development, infrastructure construction and green growth are the focus
of China’s strategic documents on economic and social development. Actions in all
these areas are provided for by the 13th Five-Year Plan for 2016—2020 [National De-
velopment and Reform Commission, nd]. The Plan provides for appropriate measures
aimed at human capital development and “cultivation of talents” in the country. The
government plans to take action across six main spheres, including attracting foreign
personnel, improving the quality of education, strengthening the links between training
of workers and the needs of the labour market.

The large-scale efforts of the Chinese government in the field of infrastructure de-
velopment, improving both urban and transport and logistics infrastructure throughout
the country, lie at the core of the country’s structural reforms policy. The goal of these
efforts is, among other things, to overcome the gap in the level of economic develop-
ment between the eastern and western regions of the country, thus creating more fa-
vourable conditions for attracting investment to the latter.

In addition, the 13th Five-Year Plan envisages measures to address the environ-
mental problems facing the country. Specifically, the government aims to increase the
rate of energy conservation, improve the quality of water resources, promote the ef-
ficient use of land resources and support the development of green technologies in the
mining industry.

China pursues an extremely flexible policy in the field of regulating investment
activities and achieving a balance between attracting foreign capital and ensuring the
interests of domestic business. In addition, an important role is played by restrictions
in securitized spheres, such as military security, energy and resource independence and
influence on public opinion. In the medium and long term, as the Chinese economy
becomes progressively more entangled within global value chains, a gradual and highly
flexible liberalization of the country’s investment policy is likely to take place, with
certain limitations imposed by the nature of the Chinese political system.

India

Since the early-1990s, India has made significant progress in improving its in-
vestment climate. During this period, restrictions on long-term and large-scale invest-
ments were substantially relaxed and many sectors of the economy were opened to pri-
vate sector participation. The government shifted from a policy of import substitution
and protectionism to a more liberal market-oriented approach, abandoning sectoral
restrictions for foreign investors.

The IPR protection regime, antimonopoly legislation, the tax system, as well as
norms and standards of corporate governance have been gradually improved. Combined
with efforts to increase human capital, these reforms have a long term positive effect on
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the trajectory of the development of the Indian economy. One of the results of the policy
was the increase in foreign direct investment (FDI) flows in the pre-crisis period.

At the same time, the country retains structural limitations in the investment
sphere, including infrastructure underdevelopment, relatively low capacities in the
export industry, insufficient growth in employment rates and regional imbalances
[OECD, 2009].

According to UNCTAD research, 61 investment measures have been adopted in
India since the beginning of 2010, the largest number among BRICS countries [“In-
vestment Policy Hub,” nd]. The investment regime in India is characterized by a high
degree of state regulatory activity. The OECD FDI regulatory restrictiveness index for
India is rather high at 0.24 (the OECD average is 0.07) [OECD, 2017a].

There are currently two possible mechanisms for foreign investors in the Indian
economy. The first, an automatic route, implies the absence of licensing procedures,
while the second, in force for a number of “sensitive” sectors of the economy, requires
the approval of the government body — the Foreign Investment Promotion Board. Re-
strictions on the share of property for foreign investors apply to six areas of the 31 avail-
able within the automatic path [Make in India, “Foreign Direct Investment,” s. a.].
Thus, despite the existence of restrictions, the conditions that apply to foreign investors
are fairly transparent and predictable.

Since May 2016 the new IPR legislation has been in force in India [Times of In-
dia, 2016]. Approved by the cabinet ministers on 13 May 2016, the law provides for full
compliance of Indian legislation in this area with the requirements of the Agreement on
Trade-Related Aspects of Intellectual Property Rights (TRIPS), as well as the expan-
sion of the mandate and the acceleration of patent examination [The Hindu, 2016]. In
2015, a new bankruptcy law was adopted that will simplify and speed up the procedure
for recognizing financial insolvency [Make in India, “New Initiatives,” s. a.].

Another notable initiative of the Indian government in the field of liberalization of
its investment regime is a large-scale plan, adopted in June 2016, to review the policy of
regulating foreign direct investment in a wide range of industries, including agriculture
and livestock, firearms, telecommunications, civil aviation airports, private security
organizations, retail trade and pharmaceuticals. All these sectors saw foreign participa-
tion quotas lifted or significantly increased [ Government of India, 2016].

Competition policy in India is governed by the Competition Act 2002, further
amended in 2007 and 2009. The main regulatory body is the Competition Commis-
sion of the Government of India. The Competition Act does not differentiate between
private and public enterprises with respect to their rights and obligations in the market.
Nevertheless, the Act contains certain exceptions to this rule regarding the exercise
of sovereign functions by the state in the areas of national security, energy, currency
regulation and space exploration. The Competition Act contains a provision on the
mandatory confirmation of any merger and acquisition exceeding the threshold of 10
billion rupees of assets and 30 billion rupees of aggregate assets turnover values by the
Competition Commission [2002].
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The government of India continues the liberalization the country’s trade regime.
The WTO characterizes India’s trade policy as aimed at ensuring supply in the domes-
tic market, as well as achieving short-term objectives such as containing commodity
price volatility. These factors have a negative impact on the predictability of the coun-
try’s trade policy as they require constant adjustments [WTO, 2013c]. Nevertheless,
every five years the Indian government issues a foreign trade policy document contain-
ing detailed descriptions of the goals and objectives in the field of trade policy, as well
as ways to implement them [Indian Ministry of Commerce and Industry, 2015].

The 2015 edition of this document prioritizes trade facilitation activities. Accord-
ing to the text, the task of the government is to reduce transaction costs, primarily in the
interest of increasing the competitiveness of Indian exporters. The main body respon-
sible for the implementation of the country’s trade policy is the General Directorate of
Foreign Trade of the Ministry of Trade and Industry of India.

Since 2011, India has implemented a self-assessment procedure for customs clear-
ance. About 97.6% of imports pass the procedure using risk management mechanisms
[WTO, 2013c]. The results of this work are reflected in the country’s rising positions in
international rankings. According to the OECD study on trade facilitation indicators,
India demonstrates one of the best average scores among the BRICS countries — 1.5.
India’s regulations on customs procedures simplification and advance rulings are on
par with the best practices, according to the OECD. Since 2013, the efficiency of pro-
cedures automation has significantly increased, the disciplines on fees and charges has
strengthened and positive developments regarding the involvement of the trade com-
munity in the decision-making process have taken shape [OECD 2017b].

India’s foreign trade policy is also characterized by the existence of many free trade
agreements with the country’s regional and global partners. To date, India is party to
19 such agreements [Indian Ministry of Commerce and Industry, 2017].

Nevertheless, despite some progress in the field of trade facilitation the import
regime remains excessively complicated, mainly due to a complex system for obtaining
licenses and permits and an intricate tariff structure with exceptions and variations in
rates on different goods. Tariff rates are announced annually in the budget, but indi-
vidual tariff rates may change during the year [WTO, 2013c].

The government’s “Make in India” initiative was launched in September 2014 to
address structural limitations to the development of the country’s investment environ-
ment. This initiative provides for measures across multiple investment-related areas
including abolition of permits and restrictions to foreign participation in a number
of sectors (including strategic ones), simplification of procedures related to business
activities and infrastructure development through the construction of five large-scale
“industrial corridors” [Make in India, “New Initiatives,” s. a.].

Another group of limiting factors, tied to the insufficient level of human capi-
tal development, is especially relevant for India as a country with a population of
more than 1.3 billion people. A dedicated Ministry for Human Capital Development
exists in India, coordinating government policies primarily in the field of education.
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The competence of the Ministry also includes the formulation of the national educa-
tion policy and its implementation, the planning of the development strategy of the
national educational institutions, the expansion of access to educational services espe-
cially for disadvantaged groups of citizens, the provision of financial support for educa-
tion and international cooperation in the profile area [Ministry of Human Resource
Development of India, “Overview,” s. a.].

The government of India issues five-year plans on social development. The 12th
plan for 2012—2017 provides for a number of initiatives in the field of education aimed
at enhancing the country’s scientific, technical and innovative potential. In particular,
it was designed to support the development of 20 multidisciplinary research univer-
sities to increase their international competitiveness, primarily through strengthening
control over their operations and audits of their performance [Ministry of Human Re-
source Development of India, “Twelfth Five Year Plan,” s. a.]. As a part of this plan’s
implementation, the Law on Innovative Research Universities was approved by the
government in May 2012 [Legislative Brief, 2013]. In addition, India plans to establish
20 centres of excellence within existing universities and 50 centres for training and re-
search in the advanced fields of science and technology [ Ministry of Human Resource
Development of India, “Twelfth Five Year Plan,” s. a.].

The liberalization of investment legislation in India continues and is gaining mo-
mentum. At the same time, restrictions on foreign capital continue to be maintained in
sensitive sectors of the economy, including agriculture, oil refining, commodity trad-
ing and insurance [Make in India, “Foreign Direct Investment,” s. a.]. The “Make in
India” initiative, if successfully implemented, will significantly improve the country’s
position in all investment-related policy areas.

South Africa

The foreign investment regime in South Africa has for a long time been regulated
not by a single legislative instrument, but through specific industry regulations. Ac-
cording to the self-assessment report on the investment regime of South Africa issued
in 2014 under the auspices of the OECD, the investment regime of the country is char-
acterized as relatively open. The OECD FDI regulatory restrictiveness index for South
Africa is the lowest among the BRICS countries and amounts to 0.06 (the average for
OECD countries is 0.07) [UNCTAD, “FDI Index,” s. a.]. All sectors of the economy
are open to foreign investors; authorization from state authorities is not required. Re-
strictions, related to the form of ownership or the volume of investment of foreign ac-
tors, are minimal. There are no restrictions in place on the ownership of land resources,
nor are there requirements for the efficiency of foreign companies [OECD, 2014a].

Additionally, in accordance with WTO rules, South Africa does employ domestic
content requirements. However, there is a practice of “non-mandatory” requirements
in the country. These requirements create incentives for South African companies to
purchase domestic products and are not enshrined in legislation [OECD, 2014a]. Ne-
vertheless, these norms apply equally to both national and foreign investors.
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In 2015, the Promotion and Protection of Investment Bill, developed by the Depart-
ment of Trade and Industry of South Africa, was adopted. On 15 December 2015, the law
was approved by the president of South Africa. The stated objectives of the Act are the pro-
tection of investments in accordance with the provisions of the constitution of the country
while ensuring the balance of the interests of the state against the rights and obligations of
investors and the confirmation of sovereign rights of South Africa regarding regulation of
investments to ensure national interests [Government of South Africa, 2015].

In fact, the Investment Protection Act of 2015 established the right of the state to
impose certain restrictions and expropriate the property of investors, if deemed neces-
sary for reasons of national interest. Several representatives of the international busi-
ness community, including members of the American Chamber of Commerce in South
Africa, expressed the view that this legislative act will negatively affect the overall state
of the investment climate in the country [Eyewitness News, 2016]. A similar opinion is
held by the factions opposing the current leadership of the country in the parliament,
in particular the Democratic Alliance [ Eyewitness News, 2015].

Nevertheless, the law only confirmed the state’s right to ensure regulation, a right
that already existed in the South African legislative system according to the constitu-
tion. The Investment Protection Act also does not introduce distinctions between na-
tional and foreign investors, emphasizing the equality of these groups before the law in
full compliance with international standards.

According to the research conducted by the OECD and UNCTAD since 2009 on
G20 investment measures for the period from April 2009 to November 2016, South
Africa introduced only nine investment policy measures. All of them were aimed at
liberalizing the investment regime for foreign actors.

On 25 October 2011, it was announced that restrictions on foreign ownership of
companies operating in the foreign exchange market were lifted. Measures to stimulate
investment activity were also adopted in February 2013 within the “Gateway to Africa”
program. Companies listed on the Johannesburg Stock Exchange acquired the right
to establish an additional subsidiary company within the country without restrictions
[South African Reserve Bank, 2011].

In May 2011, the Companies Act came into force. The act was aimed at improving
and modernizing the company registration system, as well as assisting enterprises in
distress [Government of South Africa, 2011].

Currently foreign investment in South Africa can be carried out without restric-
tions through companies registered in the country, as well as through the creation of a
subsidiary structure. External investments are almost equal in all respects to internal
ones. The most significant difference concerns borrowing from local sources — foreign
investors are limited in the amount of borrowed funds. Loans to enterprises with more
than 75% foreign ownership must pass the approval procedure in the Financial Surveil-
lance Department [OECD, 2014a].

The competition policy of South Africa is regulated in accordance with the Com-
petition Act of 1998 [ Competition Commission of South Africa, s. a.]. The main govern-
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ment bodies responsible for conducting antimonopoly policy are the Competition
Commission, the Competition Tribunal and the Competition Appeal Court.

The provisions of the 1998 Competition Act apply to both private and public ac-
tors in all sectors of the economy. At the same time, the Competition Commission has
the authority to make exceptions in a number of cases, including exports promotion,
promotion of small and medium enterprises (SMEs), fostering development of his-
torically disadvantaged social groups and regions of the country and “saving” certain
industries or the ensuring their stability [WTO, 2013b]. In 2013 amendments to the
law on competition entered into force, introducing criminal penalties for directors and
managers involved in cartel collusion [South African Government, s. a.].

South Africa is a member of the South African Customs Union established in
1910. Currently in force is the 2002 Southern African Customs Union (SACU) Agree-
ment (entered into force on 15 July 2004) [SACU, 2017]. According to the provisions of
the agreement, the members of the Union (South Africa, Namibia, Botswana, Lesotho
and Swaziland) pursue a common trade policy. Customs tariffs, duties and charges,
deductions, procedures for determining customs value, rules of origin and trade pro-
tection measures are harmonized between all member states. There is a free trade zone
within the Union with some reservations related to health and animal protection, the
environment, objects of art, intellectual property rights, national security and exhaust-
ible natural resources [SACU, 2012].

South Africa and the South African Customs Union as a whole are carrying out
efforts to harmonize customs regulations and associated procedures and requirements.
Each country of the Union, pursuant to the Article 22 of the 2002 Agreement, ensures
the consistency of the relevant legislation and has brought their legislation in line with
the Customs and Excise Act of South Africa.

In 2009, the effort to modernize customs administration was launched to harmo-
nize and improve the efficiency of the customs policies of Union member countries in
accordance with international requirements and standards. As a result, customs policy
reform was implemented in the application of risk-management practices, trade part-
nerships, standardization of operational procedures, application of ICT and harmoni-
zation of legislation.

In 2011, the council of ministers of the Union approved the Regional Customs
Policy Document which defined the common strategic objectives of the trade policy
of the association: trade facilitation, protecting the interests of member countries in
fiscal policy by obtaining accurate data on trade flows and ensuring the security of the
member countries’ populations.

South Africa’s performance as measured by OECD trade facilitation indicators
testifies to the high efficiency of measures implemented by the country’s leadership.
The average score of South Africa is the highest among the BRICS countries — 1.7.
On such indicators as international cooperation of customs agencies, governance and
impartiality, information availability, efficiency of customs procedures, advance ru-
lings and appeals procedures, the results of South Africa are on par with the best world
practices and exceed the average result of the top quartile of countries [OECD 2017b].
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The mere fact that South Africa has passed the procedure of self-assessment of
the investment regime for compliance with the provisions of the OECD Liberalization
Codes shows the country’s willingness to improve its investment environment. South
Africa was the only BRICS country that issued a self-assessment report.

In general, the legislation and law enforcement practices of South Africa are con-
sistent with the provisions of the PFI.

Brazil

Brazil’s investment regime is characterized by relative openness to foreign capital.
The OECD FDI regulatory restrictiveness index for Brazil amounts to 0.10 (the average
for OECD countries is 0.07) [UNCTAD, “FDI Index,” s. a.]. Among the countries
reviewed in this article, it is second only to South Africa (0.06).

The relatively favourable conditions for attracting foreign capital in Brazil are de-
termined by the country’s need for foreign investment to strengthen its technologi-
cal capacity and foster the development of the northern and north-eastern regions.
In 2015, the government of Brazil announced the priority of attracting investments
in infrastructure development. The ongoing development program for transport and
logistics infrastructure aims to attract investments in roads, ports, airports, energy and
urban infrastructure [U.S. Department of State, 2015]. All these sectors are open to
the participation of foreign capital. However, Brazil experiences difficulty attracting
investment due to the ongoing economic and political crisis.

Regional authorities provide foreign investors with tax credits and deductions. Re-
gional initiatives in this area should be coordinated with the federal authorities, namely,
the SUDAM and SUDENE agencies involved in regional development [PWC, 2013].

Despite the generally liberal stance of the government towards foreign investors,
in recent years several measures have been adopted to strengthen state control over
investment activities and impose certain restrictions on foreign capital. According to
UNCTAD, between April 2009 and November 2016 Brazil adopted 21 investment
measures. Four were aimed directly at the regulation of FDI while the remaining
16 dealt with other investment-related industries.

On 19 October 2009, Brazil introduced a 2% fee for short-term portfolio invest-
ments made by nonresidents. This measure, according to the minister of finance, was
designed to reduce the uncontrolled influx of foreign capital which could lead to the
emergence of price bubbles in the Brazilian economy [OECD, WTO and UNCTAD,
2010]. On 23 August 2010, a restriction on the sale of agricultural land to foreign inves-
tors and to any enterprises with a share of foreign participation of more than 50% came
into effect [UNCTAD, 2010b].

In April 2011, the Brazilian government adopted a resolution introducing restric-
tions on foreign participation in companies providing secondary insurance services
[The Economist Intelligence Unit, 2011]. This measure was negatively received by the
international coalition of associations of reinsurers, who demanded its abolition [BNA,
2011]. There is also a restriction in place on the ownership of land in the 150-kilometer
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border zone of the country. Foreign actors wishing to purchase land in this zone must
receive a special permit from the National Security Council. Also, according to the set
of rules adopted in August 2013, the territory owned by foreigners should not exceed
25% of the total area of the municipal district [U.S. Department of State, 2015].

During UNCTAD’s monitoring period, Brazil carried out efforts to liberalize in-
vestment legislation. One such measure was the decision to raise the quota for foreign
participation in the capital of the Bank of Brazil (the state bank) from 12.5% to 20% in
September 2009 [UNCTAD, 2010a].

Since 2009, Brazil has conducted a nation-wide program to support investment —
Programa de Sustenta¢do do Investimento (PSI). The program is aimed at assisting
investors, including foreign ones, in the development and implementation of innova-
tive technologies in the country. Also, within the framework of this initiative there is a
subprogram focused on stimulating small and medium enterprises [Finep, s. a.].

On 13 September 2011, a previously existing 49% restriction on foreign ownership
in telecommunications and broadcasting enterprises was lifted. On 25 February 2014, a
law was signed which gave the status of resident companies to enterprises with foreign
participation that had purchased land plots in the country in 1994—2010 [U.S. Depart-
ment of State, 2015].

On 1 March 2016, the Brazilian government issued Provisional Measure No. 714,
easing restrictions on foreign capital in Brazilian airlines by raising the foreign par-
ticipation quota from 20% to 49% [UNCTAD, 2016]. Nevertheless, on 25 June 2016
Brazilian President Michel Temer vetoed a law that could finally abolish all existing
restrictions in this area.

On 13 September 2016, the government announced the Investment Partnership
Program to expand and strengthen the links between public and private investment
activities. The main goal was to create jobs and ensure the country’s economic growth
through new investments in infrastructure and large-scale privatization. This program
was also designed to strengthen legal security, regulatory stability and enhanced man-
agement [Palédcio do Planalto Presidéncia da Republica, 2016].

On 16 October 2016, at the BRICS Business Council, President Michel Temer
urged members to invest in Brazil. In his speech, he listed the measures taken by the
federal government to improve the business environment — reducing bureaucratic pro-
cedures and operating expenses, as well as ensuring predictability and legal certainty.
According to Mr. Temer, the provisions of the Investment Partnership Program as ap-
proved by the senate create investment opportunities in 34 initial projects in such ar-
eas as seaports, airports, highways, railways, energy, oil and gas. Investment in these
sectors will also create new jobs and increase economic growth [Paldcio do Planalto
Presidéncia da Republica, 2016].

On 4 November 2016, Secretary for Planning and Economic Affairs Marcos Fer-
rari stressed the importance of fiscal reform to overcoming the economic crisis. In
his opinion, fiscal adjustment is bound to stabilize the macroeconomic environment,
bringing it in line with investors’ expectations thus restoring economic growth through
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rejuvenated investment flows and the creation of jobs and income growth. Mr. Ferrari
stressed the need for pension reform and the approval and implementation of a new tax
regime which would create conditions for financial stabilization to attract investment
[Portal Brasil, 2016].

The main legislative act regulating competition in Brazil is Law No. 12,529 of
30 November 2011, which came into force on 29 May 2012. This law determines the
powers and structure of the state authorities responsible for governance in the antimo-
nopoly sphere. According to the text of the law, the Administrative Council for Eco-
nomic Protection (CADE) is engaged in the investigation of anticompetitive behaviour
and has control over mergers and acquisitions and administrative decisions. In addi-
tion, CADE carries out educational activities on these issues [CADE, nd].

The Brazilian government retains control over a significant number of enterprises
in such areas as electricity, hydrocarbon production, port services, financial services,
transport and health. In 2010, according to the data provided by the government there
were 122 enterprises under state control in the country [WTO, 2013a]. As of 1 March
2017, according to the Ministry of Planning, Budget and Administration, the list of
state enterprises included 80 companies [Ministerio do planejamentom Desenvolvi-
mento ¢ Gestao, 2017].

The public procurement system in Brazil is decentralized, significantly complicat-
ing information collection and government reporting on the aggregate volume of pro-
curements. Monitoring of state procurement is carried out by the Ministry of Planning
through the Integrated System for Administration of Public Services (SIASG). The
main legislative act regulating the system of public procurement in the country is Law
No. 8,666 of 1993 and its supplementary Law No. 12,349 of 2010. The procedure is
carried out on a tender basis. The preferential treatment of all Brazilian enterprises was
abolished by the Constitutional Amendment No. 6 in 1995 [WTO, 2013a].

In 2010, the Brazilian government strengthened the regime of preferences for na-
tional enterprises. National producers are given preferential incentives of up to 25% for
tenders at the federal level. This step was pursuant to the goal of promoting the sustain-
able development of the Brazilian economy in accordance with Plano Brasil Maior.
Further tightening of the regime of preferences of national enterprises in the field of
ICT took place in 2014 [Global Trade Alert, 2015].

In 2011, Brazil underwent the assessment of government procurement practices
according to the OECD Public Integrity Review. The OECD appreciated the progress
made by the country in improving transparency and applying the risk-based approach.
At the same time, it noted the need to increase the level of professionalism among
employees of relevant government agencies, as well as the development of performance
indicators [OECD, 2012]. Similar conclusions were made by the authors of the 2010
World Bank study of the Brazilian government procurement system, who noted short-
comings in the area of appeal mechanisms [World Bank, 2010].

According to the World Trade Organization report on Brazil’s trade policy, the
country’s policy is consistent with the governing principles of the multilateral trading
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system. Brazil actively uses the WTO dispute settlement mechanisms — in 2008—2012
the country initiated three complaints [WTO, 2013a]. One of the priority tasks of the
country’s foreign trade policy is the advancement of regional economic integration,
including within the framework of MERCOSUR. In addition, the free trade agree-
ment between MERCOSUR and the European Union is under negotiation. The EU
is Brazil’s largest trading partner, accounting for 19.6% of the country’s total trade
[European Commission, 2017].

In2007—-2012, the government took several steps to simplify trade procedures. Bra-
zil’s score in the OECD trade facilitation indicators study amounts to 1.5 (the average
for the BRICS countries is 1.46). Brazil’s performance comes closest to international
best practices in the areas of border agencies cooperation, governance and impartiality
and information availability. According to the study, in 2012—2015 Brazil enhanced its
performance on automation of customs procedures and minimizing formal require-
ments. In 2016, the “single window” system was implemented. The government an-
nounced a goal to shorten the time for customs procedures from 17 to 10 days by 2017.

At the same time, the study showed lack of progress or even setbacks for several
other indicators. In particular, Brazil’s scores for appeal procedures, the availability
of information and the number of required documents deteriorated compared to 2012
[OECD 2017b].

In 2016, Brazil made efforts to stimulate imports, especially in innovative sectors,
and reduced import tariffs in information technologies and telecommunications sec-
tors [WTO, 2016].

Brazil uses protectionist measures as a tool to protect the domestic market. In 2016
the government raised tariffs for a number of goods, including fatty acids (1 July 2016)
and individual names of silicates (from 20 July 2016).

Despite somewhat uneven performance, Brazil’s trade policy can be characterized
as generally consistent with the principles of the WTO multilateral trading system and
the recommendations of the PFI, as evidenced by the government’s continued efforts
to promote trade facilitation and liberalization of the trade regime.

The policy of the Brazilian government in the field of regulation of the invest-
ment environment can be assessed as liberal. Since 1995, a constitutional amendment
stipulates the absence of fundamental legal differences between Brazilian and foreign
companies. The remaining restrictions are primarily connected with the need to ensure
state security and market stability, which is typical for many counties, including OECD
members.

Comparative Analysis of the BRICS Countries’ Approaches
to the Implementation of the PFI

The results of BRICS investment policy monitoring across four issue areas (invest-
ment regimes and efforts to promote investment, national regulatory regimes, trade
policy measures directly related to investment, and overcoming structural constraints)
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indicate the presence of several factors impeding the full implementation of PFI by the
BRICS countries.

First, the need to protect emerging market economies necessitates the allotment
of preferential advantages to national, including state-owned, companies and investors
in domestic markets in all the examined countries.

The second factor is the strong influence of national security considerations, often
cited as an argument in favour of maintaining the closed nature of strategically impor-
tant sectors of the economy. It is worth noting that this is characteristic not only of the
BRICS, but also of many other countries, including developed ones.

The third category of factors affecting the investment climate of national jurisdic-
tions and the degree to which the PFI provisions are implemented are closely tied to
structural limitations, such as the level of infrastructure development, the quality and
quantity of human capital and environmental sustainability affected by PFI 2015 under
the “Green Growth Investment Framework” [OECD, 2015].

Based on the results of the monitoring of the BRICS countries’ investment poli-
cies in 2009—2017, a number of conclusions regarding the compliance of the imple-
mented policy with the provisions of the OECD Policy Framework for Investment can
be made.

Given the long-term trends in the evolution of the investment environment, steady
progress in each of the countries analyzed in this article can be observed. Compared
to the first half of the 1990s, which served as the starting point for many studies and
reviews of investment policy, the BRICS countries were able to both largely liberalize
the legislative framework and ensure greater transparency and predictability of law en-
forcement practices in the field of investment. As the BRICS countries were integrated
into the global economy they gradually shifted from protectionism to liberal market
policies, abolishing sectoral restrictions to investors, including foreign ones.

The investment policies of South Africa and Brazil are to a large degree in line
with the basic principles and recommendations of the PFI. The FDI regulatory re-
strictiveness index for these countries is on par with the average level of the OECD
countries (0.07). These states ensure the equal status of foreign and national investors
and enterprises. The existing restrictions are, as a rule, related to the need to ensure na-
tional security and, in the case of Brazil may be caused by economic crisis and political
instability.

At the same time, the FDI regulatory restrictiveness index scores for India and
China have significantly exceeded the average for OECD countries. Unpredictability
and lack of transparency of regulatory requirements are some of the most serious obsta-
cles to investment. Despite the significant progress achieved in this area by all the states
under consideration, unfavourable conditions remain in a number of sectors in their
economies. This trend may be partly related to the consequences of the global financial
and economic crisis, as well as the adaptation of the BRICS countries to a new growth
model and, as a consequence, the focus on supporting national enterprises and state
companies to the detriment of foreign businesses.
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In this regard, the important role of national security considerations and domes-
tic political stability in the investment policy of the BRICS countries should be high-
lighted. This trend is particularly relevant for China, which has a much broader list of
economic sectors closed to foreign capital compared to other countries under consid-
eration, including military industry, energy, information and communication and the
mass media.

Another important limitation for the investment environments of the BRICS
countries is underdeveloped infrastructure. To some extent, this problem is typical for
each of the states in question. The mobilization of private sector funds, including for-
eign investors, to modernize infrastructure seems to be the clearest response to this
challenge. The policy of attracting investments in the development of the northern ter-
ritories conducted by Brazil, as well as large-scale infrastructure projects implemented
in India and China, are the most vivid examples of an approach to resolving infrastruc-
ture bottlenecks that take business interests into account.

Given the large number of investment-related aspects and policy areas, the
BRICS states employ an integrated and complex approach to the implementation of
public policy aimed at improving investment conditions. One example that clearly cor-
responds to PFI recommendations is the “Make in India” initiative, which involves
the liberalization of industries such as defense, civil aviation, television broadcasting,
banking, construction, pharmaceuticals, agriculture and others. Another example is
a comprehensive policy aimed at increasing the attractiveness of the investment en-
vironment pursued by the South African Republic. The experience of South Africa in
integrating measures to overcome the structural limitations of the national investment
environment (development of education, combating inequality, ensuring green growth)
in the country’s socioeconomic development plans, as well as close interaction with
the business community and civil society (Green Economy Accord), fully reflects the
recommendations of PFI to ensure that a wide range of interests are taken into account
in areas related to investment activities in the framework of national concept papers and
development programs.

The protection of intellectual property rights also holds a prominent place among
the provisions of the OECD Policy Framework for Investment. The problems in this
area mainly concern law enforcement practices. For example, there is an inconsistency
in the sentencing of cases involving violations of intellectual property rights in China.
In this regard, even measures such as the revision of relevant legislation in accordance
with the requirements of TRIPS undertaken by India may not fully eliminate the exist-
ing shortcomings in law enforcement practices.

An important element of transparency and predictability of the investment en-
vironment is government activity aimed at informing foreign investors of the existing
regulatory requirements and other features of the investment climate. In this context
self-reporting, including through the use of the OECD mechanisms, is important. The
only state that has undertaken a self-assessment of its investment regime for compli-
ance with the provisions of OECD liberalization codes is South Africa.
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Overall, despite significant progress in liberalizing investment regimes over the
past 25 years, BRICS countries, especially India and China continue to lag behind
some of the best practices reflected in the provisions of the PFI.

Conclusion

As products of the analysis and selection of the best existing practices in the relevant
issue areas, OECD mechanisms such as the PFI largely reflect current trends in the de-
velopment of legislation and law enforcement practices. Thus, many PFI recommen-
dations can, to varying degrees, be implemented regardless of participation in OECD
initiatives to improve the quality of management and the business environment or to
promote the competitiveness and investment attractiveness of economies. Based on
the analysis of the investment policies of the BRICS countries, recommendations to
improve national legislation and law enforcement practice in the Russian Federation
can be made.

First, it is necessary to become involved in the OECD collaboration process to
update the potential future edition of the PFI, whether through mechanisms provided
for within the Organisation or through other multilateral institutions such as the G20.
In this regard, it is also necessary to develop cooperation within BRICS in order to
determine a common position on possible future changes to the PFI or other potential
instruments in the investment field. It is possible to use the G20 platform to specify the
provisions and elevate the status of the G20 Guiding Principles for Global Investment
Policymaking, perhaps with the ultimate goal of its eventual convergence with the PFI.
Preliminary work on this is already under way in Russia.

From the point of view of implementing the provisions of OECD instruments,
including the PFI, at the national level, this analysis concludes with the following re-
commendations:

First, the practice of participating in OECD self-reporting mechanisms on nation-
al legislation and law enforcement compliance with the provisions of the PFI should
be resumed. Second, the simplification of business and investment-related procedures,
reduction of accompanying costs and minimization of formal requirements to inves-
tors, including foreign ones, should be continued. Third, awareness of the Russian and
foreign business community about measures to liberalize the investment environment
should be promoted. Fourth, the coherence of measures taken in various investment-
related sectors from the development of human capital and the promotion of SMEs to
trade and competition policies should be ensured.

A complex approach to implementing the provisions of the OECD Policy Frame-
work for Investment, aligned with the interests of the business community and civil
society and taking account of national circumstances, will allow Russia to increase the
competitiveness of its economy and attractiveness of its jurisdiction to foreign investors.
Ultimately, this will contribute to the stated goals of the Russia’s economic and social
development.
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Pamounas konyenuyus 6 oonacmu uneecmuyuii (PKH) ODCP, npedcmasasiowas coboii KomMniekc peKomeHoayuil u Hau-
AYMUUX BpaKkmuk 6 12 Hanpaenenusx 20cydapcmeeHHoll NOAUMUKU, BAUSIOWUX HA GOPMUPOBAHUE UHBECMUUUOHHO20
Kaumama 6 cmpaue, Ha cec0OHAWHUN OeHb A6A5emcs Hauboaee NOAHbIM U ABMOPUMENHbIM MeNCOYHAPOOHBIM UHCMPY-
MeHMOM 6 chepe mexncoyHapoonvix uneecmuyuii. AxkmyansHocms noasoxcenuii. PKU ons eocydapecme ODCP u opyeux
cmpan, 6 mom uucae u Poccuu, obycaoenena napacmaroweii KOHKypenyuel Ha MUpOGOM UH8eCMUUUOHHOM pbitKe. Pea-
auzayus noaoxcerui Konyenyuu cnocobna 3HavumenHo NOBbICUMb NPUBAEKAMEAbHOCTb HAUUOHANLHOU HOPUCOUKYUU C
MOYKU 3peHUs. NPUBACHEHUS NPAMBIX UHOCMPAHHBIX UHGECMULUI, NOBbLUAS, MAKUM 00pA30M, 00WUL YPOBEHb KOHKYPEH -
MOCnOCOOHOCIU IKOHOMUKU CIPAHbL.

Onbim KkpynHsix pasgusaroujuxcs cmpat, napmuepog Poccuu no 5PUKC, ne seasroujuxcs urenamu Opeanusayuu,
HO HAXOO0AWUXCS C Hell 8 MECHOM 83AUMO0elCMBULL, 8 MOM YUCAe Yepe3 NPOUECchl BbIPAdOMKU U C02AAC08AHUSI 0OHO6AEH -
HOU eepcul doKymeHma, npeocmasisem unmepec ¢ mo4ku 3penus pabomot no pearuzauuu noroxcenuit PKH e Poccuti-
cxoti Dedepayuu.

B pamkax nacmosweit cmamou uneecmuyuonnas noaumuxa bpazuauu, Unouu, Kumas u FOAP paccmampuea-
emcs yepe3 npusmy noaodcenuil Konyenyuu, cepynnuposantsix no yembipem 0CHOBHbIM HANPABGACHUAM: 00ujue XapaKme-
PUCMUKU UHBECMULUOHHO20 DEXCUMA U COOeUCmBUe UHBECMULUAM, HAUUOHANbHBLI DeXCUM Pe2yauposanus é obaacmu
UHGeCMUYUI, MOP208as NOAUMUKA, npeodoaeHue CMPYKmypHuix oepanutenuil. Ilo umoeam ananusza npeosaeaemcs: pso
peKomMeHOayuil no cO08ePUIeHCMBOBAHUIO UHBECMULUOHHOL cpedbl 6 Poccuu.

KmoueBbie ciioBa: PamouHast koHuernms B oonact maBectuimii; OO CP; BPUKC; mexayHapomnHast TOproBJis;
MHBECTULIMU; MHGMPACTPYKTYPA; Pa3BUTHE YEJIOBEUYECKOTO KaluTasa; «3eJeHblii» pocT

Hna uutupoBanusi: CaxapoB A.T. IToaxonsl ctpan BPUKC k peanuzanum PaMoyHOI KOHIEMIIMKA B 00J1aCTU MH-
pectuimiit O9CP // BecTHUK MexmyHaponHbix opranu3anmii. 2017. T. 12. Ne 3. C. 160—181. DOI: 10.17323/1996-
7845-2017-03-160
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